STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

In the Matter of
Virgin Mobile USA, L.P. ICC Docket No. 14-0475

Application for Limited Designation as an
Eligible Telecommunications Carrier.

VIRGIN MOBILE USA, L.P.’S
BRIEF ON EXCEPTIONS TO THE ALJ'S PROPOSED ORDER

Virgin Mobile USA, L.P. (“Virgin Mobile), pursuanto Section 200.830 of the Rules of
Practice of the lllinois Commerce Commission (“Coission”), 83 Ill. Admin. Code Part
200.830, states as follows for its brief on exaamito the Administrative Law Judge’s (“ALJ")
Proposed Order issued March 23, 2015 (“ProposedrQrd

l. SUMMARY

The Proposed Order recommends that the Commispanoee Virgin Mobile’s July 23,
2014 application to operate as a wireless eligiblecommunications carrier in the rural and
non-rural areas where Sprint Corporation provideselass coverage in lllinois, subject to
certain conditions. Virgin Mobile agrees with thabnclusion, but disagrees that the
Commission can or should order it to seek guiddnmm the lllinois Department of Revenue
after designation as a condition. Further, Virjlobile proposes language to clarify its ETC
designated service area.

For its exceptions, Virgin Mobile proposes that Breposed Order: (A) omit Condition
No. 4, which would require Virgin Mobile to seekidance from the Illinois Department of

Revenue on the Prepaid Wireless 9-1-1 surchargg58ctLCS 753) (“PW9OSA”) after the final



order is issued in this proceeding; (B) containrislang language relating to the parties’
agreement on Virgin Mobile’s ETC service area; £0pbe modified for proposed typographical
corrections. Virgin Mobile attaches a legislatiwew of its proposed changes as Exhibit A.

I. EXCEPTIONS

Exception A: The Proposed Order Should Omit Incorpaation of Proposed Condition No. 4

The Commission should decline to adopt the Prop&@eldr’'s incorporation of Staff's
Condition No. 4 for at least three reasons. CanliNo. 4 states:

Applicant should, within 30 days of designationguest guidance / clarification

from the lllinois Department of Revenue regardingether it is required to remit

surcharges pursuant to PW9SA with respect to biéetustomers subscribing to

Applicant’s primary Lifeline service package. Amaint should report any

guidance / clarification received in response ts tkequest, within this Docket,

within five days of receipt of such guidance/claafion. Application should

comply with any such guidance.

(Proposed Order, pg. 17).

First, under existing Commission practice and tli&CIK ETC Designation Ordera
stated commitment to remit 911 surcharges is safficdo satisfy an ETC applicants’ burden of
proof to demonstrate that it meets the minimum F&@ Commission requirements to be
designated as an ETC in lllindid/irgin Mobile repeatedly has stated its commitmncomply
with its E911 duties and remit all applicable 9lircharge$. Requiring Virgin Mobile to
affirmatively petition a separate lllinois agendieathe conclusion of these proceedings exceeds

the FCC requirements, departs from the Commissiqgrdst practices, and exceeds the

Commission’s authority.

YIn the Matter of Federal-State Joint Board on Umgat Service FCC Dkt. No. 96-45, Report and
Order, 20 F.C.C.R. 6371 (rel. Mar. 17, 2008 TC Designation Ordéy.
2 See, e.g.Yirgin Mobile Exhibit 1.0, 13:266-14:272; Virgin bbile 2.0, 5:3-16.
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Staff has the burden of demonstrating deviatioasfexisting Commission practice of
not imposing conditions on Lifeline providers tcekeguidance from another state agency on
whether the 911 fee applies to no charge Lifeliaesise® Indeed, the PW9SA has been in
effect since January 1, 2012, and other Lifelinevters in lllinois are not required as part of
their certification orders or subsequent annuatewifications to obtain guidance from the
lllinois Department of Revenue on the applicabitify911 fees to the Lifeline federal subsidies.

Here, the record is devoid of information callingtoi question Virgin Mobile’s
commitment to pay all applicable 911 surchargesdewbid of a justifiable rationale for forcing
Virgin Mobile to initiate a proceeding with the iflbis Department of Revenue in order to
demonstrate its intention to comply with ETC rubgter designation. Further, the Proposed
Order concludes that “[t]his same issue could recigubsequent ETC Dockets and an opinion
or ruling form IDOR in this matter could well prald the Commission with necessary guidance
in such future proceedings.” (Proposed Order, 2®)wever, there is no justification to impose
such a burdensome requirement on Virgin Mobile whene of its competitors in the Lifeline
market have been or will be subjected to the saowmditon. The Commission cannot
discriminatorily impose such costs and expensegiggin Mobile solely for the benefit of other
current and future Lifeline providers in lllinoisTherefore, there is no valid justification for the
Commission to break with its current practiceshould decline to impose Condition No. 4 on

Virgin Mobile.

® See, e.g.2 Am. Jur. 2d Administrative Law § 354 (“Undertbdfederal and state administrative
procedure acts, unless otherwise provided by statié proponent of a rule or order has the buaden
proof”); Assure Competitive Transp., Inc. v. U.629 F.2d 467, 477 (7th Cir. 1980) (“Except as
otherwise provided by statute, the proponent olule or order has the burden of proofljlinois
Commerce Commission on its Own Motion v. Commormhv&alison Cq.ICC Dkt. 92-0303, Order (rel.
Spt. 7, 1994) (Commissioner Williams, dissentinghgse who seek to change long-standing
Commission regulation also must carry the burdgnsiifying the requested change....”).
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Second, the Commission does not have authoritgntagpel Virgin Mobile to seek a post-
designation advisory ruling from a separate llisnagency as a condition of its ETC designation.
The Proposed Order asserts that the Commissiorthkaauthority to impose any number of
conditions on Lifeline applicants as it has dong previous cases. (Proposed Order, at 22).
But the Commission derives its power and authdrdyn the statute creating it, and it may not,
by its own acts, extend its own jurisdictional aarity. Ace Ambulance & Oxygen Service Co. v.
lll. Commerce Comm’'n.75 Ill. App. 3d 17, 19 (3d Dist. 1979%Ramsey Emergency Services,
Inc. v. lllinois Commerce Commissjod67 1ll. App. 3d 351, 357 {1Dist. 2006) (finding that a
reviewing court will set aside a Commission deciswhere the Commission acts outside the
scope of its authority).

Here, there is no statute or regulation that perniie Commission to order an ETC
applicant to initiate a separate legal proceedint whe lllinois Department of Revenue to
resolve Staff's concerns relating to the appliagbdf the PW9SA to Lifeline federal subsidies.
The Proposed Order concludes that Virgin Mobile thestechnical and financial capability to
provide Lifeline service in lllinois and makes n@mtion that Condition 4 is required to protect
the federal universal service program. (Proposetk at 20). Condition 4’s inclusion of the
requirement to petition a separate state agency \ge# beyond any previous condition imposed
by this Commission — or by the FCC or the commissibany other state — on Lifeline providers
in the guise of preventing waste, fraud and abetsed to the federal universal service fund.
Indeed, Staff's testimony admits that the Commisdias no jurisdiction over the interpretation
or administration of the PW9SA. When asked in redaestimony, Dr. Zolnierek acknowledged

“the DOR administers the collection of 9-1-1 surges and is afforded the ability to implement



and enforce the PW9SAand that, notwithstanding his view, “it is the D®Rnterpretation of
the PW9SA that is relevant” to addressing whethemat federal subsidies are subject to
remittance under the PW9SAIn addition, the premise of Condition No. 4 fundamally
conflicts with federal requirements. Federal ragahs require all ETC providers to “pass
through the full amount of support to the qualifyifow-income consumef” By contrast,
Condition No. 4 assumes that a portion of the fadieifeline subsidy must be diverted from the
Lifeline consumer for state 911 remittances. Tikahcorrect. An ETC provider is not legally
permitted to divert any portion of the federal lifie subsidy from the Lifeline consumer to the
state. Therefore, the Commission has no authdotycondition Virgin Mobile’s ETC
designation on Condition No. 4.

Third, even if the Commission had authority to iptet or enforce the PW9SA, the plain
language of the PW9SA exempts the imposition ofEB&1 fee upon providers of no charge or
free Lifeline service. For example, the statuteasgs “on consumers a prepaid wireless 9-1-1
surcharge of 1.5% per retail transactioahd Chicago “may impose a prepaid wireless 9-1-1
surcharge not to exceed 9% per retail transacfididwever, customers that sign up for and
receive Lifeline services under the base Lifelitengrom Virgin Mobile pay nothing for their
handset or services at the point of purchase areham-going monthly basis. Therefore, these

customers are not engaging in a “retail transatsobject to the E911 fee under the PW9SA.

* Staff Exhibit 2.0, 7:146-148.

®>50 Ill. Comp. Stat. § 753/15(a).
®47 C.F.R. § 54.203(a)(1).

"1d.

50 Ill. Comp. Stat. § 753/15(a-5).



Here, the question is not whether Virgin Mobile Wwbbe required to remit surcharges on
add-on minute packages to the base Lifeline offgtias the Proposed Order suggests on page
23. Virgin Mobile commits to doing so because adileransaction” under the statute occurs in
that instance and the fee can be added to the drobarged for the add-on minutes purchased.
Instead, the question posed in Condition No. 4teslaolely to the base “free” Lifeline offering
to lllinois consumers where there is no “retaihsaction.”

In the instance of a no-charge base Lifeline affgrithere is no “Consumer” to impose
the fee upon as there is no purchase and no tretagdaction. The fee is “imposed on consumers”
under 50 ILL. COMP. STAT. § 753/15(a) and (a-5) amdy applies if there is a consumer as
that term is defined in PW9SA. In addition, tReoposed Order on page 21 incorrectly
concludes that there is a “purchase” on Virgin Mebibase Lifeline plan. Purchase is defined
as “to buy (property, goods, etc.); to get (sonmghby paying money for it Since there is no
money paid for the base Lifeline package, thereoigourchase and no retail transaction takes
place as defined in statute. The federal Lifelimbssdy cannot be considered part of a retalil
transaction because the Lifeline customer nevezives the $9.25 subsidy and never exchanges
the $9.25 subsidy for Lifeline services. Insted@AC makes clear that the Lifeline subsidy is
received by the ETC provider, not the Lifeline a«mer. See, e.qg.,

http://www.usac.org/li/telecom-carriers/stepOl1/détfaspx (“Lifeline Program support is

provided to eligible telecommunications carrier (ES) from the federal universal service fund...
To obtain program support, an ETC must submit isthly support claims through the FCC

Form 497, which includes a certification that th€EEwill pass through the full amount of

® For clarity, Virgin Mobile would be required — andmmits — to remit surcharges on amounts paid by
the consumer over thliee minimisamount.
10 http://www.merriam-webster.com/dictionary/purchase
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support to the eligible consumer...”). Consequenthe $9.25 Lifeline subsidy is never
exchanged between the Lifeline customer and an o@der, and cannot be considered part of
a purchase or retail transaction. The customeotgart of the reimbursement process between
USAC and the ETC and cannot direct how or wheregply the $9.25 reimbursement. In
addition, Section 15(f) of the PW9SA contemplatesgituation where a provider does not remit
E911 fees owle minimisamounts of service, and gives the seller the ogticnot apply the E911
fees to such a transaction.

The Proposed Order’s rationale, citing to Staféstimony that a carrier who does not
pay its fair share of E911 fees “increases itsifability at the expense of the system” (Proposed
Order at 23), is undermined by the plain languaféhe PW9OSA. The statute imposes the
prepaid wireless 911 surcharge upon “consumergrepaid wireless service and not upon the
provider: “(a) There is hereby imposed eonsumers prepaid wireless 911 surcharge'* 4nd
“[tlhe prepaid wireless 911 surcharge is imposedh@ronsumer and not on any providef.
Since the fee under the statute is imposed womsumersVirgin Mobile, theprovider, cannot
be accused of paying less than its fair share.

Finally, the Proposed Order claims Virgin Mobil&encerns of the fee applying to it
alone and not to other Lifeline providers are premea and unfounded as Condition 4 just
requires it to seek an opinion from the lllinoisdaetment of Revenue and no opinion has been
rendered. However, the Proposed Order posits thatlidg from the lllinois Department of
Revenue would be useful guidance for the Commissidnture ETC proceedings. (Proposed

Order, at 23). Condition 4, however, requires WirgMobile “to comply with any such

150 1ll. Comp. Stat. § 753/15(a) (italics added).
250 1ll. Comp. Stat. § 753/15(c) (italics added).
7



guidance/clarification.” It is undisputed that §im Mobile would be the only Lifeline carrier in
lllinois required to seek and comply with an opmisom the lllinois Department of Revenue.
Compelling Virgin Mobile to pay for guidance fortiwe ETC applicants discriminates against
Virgin Mobile as there are multiple providers iretHlinois marketnowthat are not required to
comply with an lllinois Department ruling. Thesddvantage is real. If Virgin Mobile is
required to pay the 9% fee in Chicago on no chatggomers, it would be liable to pay $.8325 a
month per customer in Chicago based on the fed9&5 reimbursement amount. The fee
would be $.13875 a month for customers outside lit#&o. Both amounts would present
Virgin Mobile a significant disadvantage in theindlis Lifeline market vis-a-vis the multiple
other providers in lllinois that currently do nogdmit the fees on their no charge Lifeline
customers.

Under any reasonable interpretation of the PW9®&emittance is required.

Therefore, Condition No. 4 is not required and dthawt be imposed on Virgin Mobile
because the plain language of the PW9SA does gatreeremittances on Virgin Mobile’s base
Lifeline offering.

As a result, Virgin Mobile proposes the followingdifications to the Proposed Order:

= In Section IV, pg. 21: The fifth paragraph aftée t“Condition #4” heading
should be replaced to state: “The Commission agnétsthe Applicant. Since
no “retail transaction” occurs with a no chargeeliife customer and the fee
cannot be imposed upon a “consumer” as requirdthdPWISA, we see no need
for Applicant to seek the opinion of the IDOR regjag the applicability of the
fee. Moreover, the condition proposed by Staff dduve the effect of treating

the Applicant differently than other Lifeline pralrs in lllinois. It would be
8



unfair for the Applicant to remit fees if its contpers in the Lifeline market in
lllinois do not do so. Since there is no way t#h bonsumers receiving free
service on the baseline offering, then the Applicaould have to remit E911 fees
from the federal reimbursement amount. In otherdspthe Applicant would
have to pay the fees itself rather than collectivgfees from its subscribers.”

= In Section IV, pg. 22: The ninth paragraph aftee tCondition #4” heading
should be replaced to state: “The Commission agveils Applicant. The
Commission does not have jurisdiction to compel ligapt to seek a ruling from
IDOR. In numerous prior ETC Dockets for both Lifel and non-Lifeline
service, the Commission has imposed a myriad ofneibments and conditions
designed to facilitate customer service and togotdhe Lifeline program against
waste, fraud and abu$®. The imposition of a condition in this Docket réing
Applicant to seek guidance/clarification from IDQBgarding collection of the
surcharge, is beyond the scope of any of the comngitpreviously imposed in
prior ETC Dockets.”

= In Section IV, pg. 22: The last sentence in thevehth paragraph after the
“Condition #4” heading should be deleted.

= In Section IV, pg. 22: The twelfth paragraph aftiee “Condition #4” heading
should be deleted.

= In Section IV, pg. 23: The fourteenth paragragkrahe “Condition #4” heading

should be deleted with the exception of the fiesitence, which should be added

¥ See e.g.Commission Dockets 09-0269, 09-0605, 10-0452,4%8010-0512, 10-0524, 11-0073, 12-
0680 (commitments and conditions contained in tachéd Agreed Joint Stipulation).
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to the thirteenth and modified to state: “The Cossiun takes no position with
respect to this argument.”

In Section IV, pg. 23: The seventeenth paragrafpér ahe “Condition #4”
heading should be deleted and replaced by thewwllp statement: “Applicant’s
concerns are noted but are moot because the Coimmises not have
jurisdiction to compel Applicant to seek a rulingrh IDOR.”

In Section IV, pg. 23: The first sentence in thet Iparagraph in the after the
“Condition #4” heading should be modified to stat€ommission finds that
Applicant should comply with the twelve conditiomsposed by Staff (Nos. 1-3,
5-13), as set forth in Staff Ex. 1.0 at 36-38 astkdl in this Order at 16-17.”

In Section V, pg. 24: The fifth finding of fact@hld be modified to state: “as a
requirement of ETC designation, Applicant shouldnpty with the twelve (12)
conditions proposed by Staff in Ex. 1.0 at 36-38¢NL-3, 5-13), and listed in this
Order at 16-17;"

In Section V, pg. 24: The second ordering clalmrilsl be modified to state: “IT
IS FURTHER ORDERED that Applicant shall comply withe twelve (12)
conditions proposed by Staff in Ex. 1.0 at 36-3&] &sted in this Order at 16-

177"

Exception B: The Proposed Order Should Contain Clafying Language Relating To Virgin

Mobile’s ETC Service Area Designation

The Proposed Order should also be modified tofglahe Commission’s background

discussion relating to Virgin Mobile’s ETC serviegea designation. The Proposed Order

designates Virgin Mobile’s ETC service area as ‘“thel and non-rural areas where Sprint
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Corporation provides wireless coverage in lllinbis(Findings Clause (1)). Virgin Mobile
agrees with that statement of its proposed ETOcearea in lllinois.

Clarification is required because of the Proposede®s background discussion of ETC
service areas gives the impression that Virgin Néomay not provide Lifeline services in a
geographic area smaller than an exchange areaginVilobile’s designated service area in
lllinois includes partial exchanges, as indicatedVirgin Mobile Exhibit 2.1, and is correctly
described as consisting of the contours of SprompGration’s coverage in lllinois regardless of
whether Sprint Corporation covers an entire excaang

Staff agrees that Virgin Mobile’s ETC designatiarcludes partial exchanges. In its
Initial Brief, Staff states that “Virgin Mobile ppmses a custom service area definition that does
not follow either exchanges or wire centers, btiheais defined by the contours of the Sprint
network coverage area.” (Staff IB, pg. 17). Stafftommends that the Commission adopts this
custom service area because “Virgin Mobile has igexyan example of how a customer can
determine, based upon his/her address and thematam provided in this proceeding by Virgin
Mobile, whether or not the customer’s home is whid Virgin Mobile ETC Service area.1d().
Therefore, references in the Proposed Order toxaha@ge being the minimum permissible
geographic designation for ETC service areas magecaonfusion with respect to the scope of
Virgin Mobile’s ETC service area designation.

As a result, Virgin Mobile proposes the followingdifications to the Proposed Order:

= Section I.B., page 8. The second paragraph shoailtbllowed by: “Mr. Burt
further testified that Virgin Mobile seeks desigoatin the geographic areas in
every rural and non-rural incumbent local exchacgeier exchange area where

Sprint (Virgin Mobile’s parent company) providesraless coverage in lllinois).
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Attached to Mr. Burt’'s Rebuttal Testimony, as Exhihl, is a list of complete
and partial exchanges for which Virgin Mobile prepe to serve and, attached as
Exhibit 2.2, are maps of the fully and partiallyns exchanges that comprise
Virgin Mobile’s proposed ETC service area.”

Section 1ll.B., page 19: The following paragraphosld be included in the
second paragraph: “Following the exchange of testyn Staff indicated in its
Initial Brief that “Virgin Mobile proposes a custoservice area definition that
does not follow either exchanges or wire centets, rather is defined by the
contours of the Sprint network coverage area.”f{SB 17). However, Staff
concludes that Virgin Mobile has provided an exampt how a customer can
determine, based upon his/her address and thematam provided in this
proceeding by Virgin Mobile, whether or not the tcuser’'s home is within the
Virgin Mobile ETC service area. “Therefore, basgubn the evidence presented
by Virgin Mobile, Staff recommends the Commissiardfthat Virgin Mobile has
adequately and appropriately defined its proposE@ Eervice area.” Id.).”

Section IV, page 19: In the second paragraph, madly” and “and Virgin
Mobile Exhibit 2.1” should be added to the firshnce.

In Section IV, Pg. 19: In the second paragrapé,fthlowing should be added to
the end of the paragraph: “Here, however, the Ajppl has demonstrated how a
customer can determine, based upon his/her addnelsthe information provided
in this proceeding by Virgin Mobile, whether or nibte customer’'s home is
within the Virgin Mobile ETC service area. Thenefpthe Commission adopts

Staff's recommendation and designates the Applisdit C service area as the
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contours of the Sprint network coverage area astifted in Virgin Mobile 2.1

and 2.2

Exception C: Proposed Typographical Corrections

Lastly, Virgin Mobile proposes the following typaghical corrections and additional

revisions to ensure clarity in the Proposed Order:

In the introductory section, page 1: The extra epbetween “State” and “as”
should be removed in the sentence that states: 4.Lifeline Subscriber Count
by State as of July 2014 (conf), ...”

Section LLA., page 5. The “S” in “Staffed” shouldtnbe capitalized in the
sentence that states: “Local switching offices fethfby trained technicians
coordinate with larger operations centers to ensha¢ Sprint's networks are
properly maintained and network performance isxpeeted levels.”

Section I.B., page 8: The first sentence of Sedlioshould be modified to state:
“Mr. Burt testified that Applicant would remit afi11 and E911 fees in a timely
manner, but that remittance on the base Lifeliferwoig is not required.”

Section lIl.A.1l., page 9: The first sentence loé tthird paragraph of Section A.lI.
should state “is” instead of “in.”

Section Ill.All., page 10: The second sentenctheftenth paragraph of Section
A.ll. should include an “a” before the word “diffeamt.”

Section lIl.A.ll., page 11: The first sentencelud sixteenth paragraph of Section
A.ll. should include a space after “demonstrate.”

Section IllLA.ll., page 13: The third sentencetlé twenty-fifth paragraph of

Section A.ll. should include “in” before “complia@¢
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Section lllLA.lIl., page 13: The first sentencetbé twenty-sixth paragraph of
Section A.ll. should include “handsets” after “E9ddpable.”

Section Ill.A.ll., page 14: The second sentencéheftwenty-seventh paragraph
of Section A.ll. should include a quotation marteafWETSA.”

Section Ill.A.lll., page 15: The beginning of thest paragraph of Section A.lll.
should state “Dr. Zolnierek further testified th&"avoid confusion.

Section IlLLA.lll., page 16: The beginning of theth paragraph of Section A.lll.
should state “Dr. Zolnierek further testified th&"avoid confusion.

Section IlLAlll., page 17: The beginning of theleh paragraph of Section
A.lll. should state “Dr. Zolnierek further testifle¢hat” to avoid confusion.
Section IlLLA.1ll., page 17: No. 7 in the itemizd&dt should end with the phrase
“in lllinois” to avoid confusion.

Section IILA.Ill., page 17: No. 7 in the itemizdgt should omit the extra

comma.
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l1l.  C ONCLUSION
Virgin Mobile thanks the ALJ for his extensive exaation of the issues in this matter.
Virgin Mobile recommends the modifications and dieations described above while
preserving the conclusions from the Proposed Qgdamnting Virgin Mobile ETC designation in
lllinois. Virgin Mobile respectfully requests thttte ALJ accept its proposed exceptions and

adopt its proposed revisions to the Proposed Casleeflected in Exhibit A.

Dated: April 6, 2015 Respectfully Submitted,

it Sk

Henry T. Kelly

Michael R. Dover

Kelley Drye & Warren LLP

333 West Wacker Drive, 36Floor
Chicago, IL 60606

(312) 857-2350
HKelly@KelleyDrye.com
MDover@KelleyDrye.com

Attorneys for Virgin Mobile USA, L.P.
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